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Meeting of the Central Valley Flood Protection Board 
January 26, 2012 

Staff Report – Encroachment Permit Hearing 

TRLIA Fence Relocation 
Yuba County 

 
1.0 – ITEM  
 
Consider approval of Resolution No. 11-31 (Attachment A) granting authorization of 
protested Permit No. 18690 (Attachment B) to install chain link fencing, K-rails, and a 
maintenance road on State of California property adjacent to the Feather River east 
levee in West Linda, CA for the purpose of preventing unauthorized access to the levee. 
 
 
2.0 – APPLICANT  
 
Three Rivers Levee Improvement Authority (TRLIA) 
 
 
3.0 – LOCATION  
 
The project is located along Feather River Boulevard and Riverside Avenue in West 
Linda, California, 1.2 miles south of Marysville, California, at the confluence of the Yuba 
and Feather Rivers (Yuba County, see Attachment C).  
 
 
4.0 – DESCRIPTION  
 
The applicant proposes to install approximately 1.1 miles of chain link fence at least 6 
feet high adjacent to the levee on the landside, on State of California property. The 
proposed work includes minor grading to provide a 20-ft wide maintenance corridor from 
the landside toe of the levee, placement of K-Rails adjacent to the new fence, and 
installation of two gates at the crown of the levee.    
 
 
5.0 – PROJECT ANALYSIS 
 
5.1 – Project Background 
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TRLIA is completing a $400 million levee improvement program to increase the level of 
flood protection for Linda, Arboga, Olivehurst and Plumas Lake.  The proposed project 
is part of TRLIA’s Feather River Phase 4, Segment 3 levee improvements. To achieve 
the increase in flood protection level, TRLIA must provide a 20-foot wide maintenance 
corridor in accordance with the Department of Water Resources (DWR) Interim Levee 
Design Criteria. During the preparation of a survey, TRLIA discovered that in this area, 
the land covering the levee and the required 20-foot wide access corridor is owned by 
the State. The Survey also discovered existing fences, vegetation, and other structures 
were on State-owned land and the required 20-ft wide corridor.  
 
5.2 – Project Actions and Timeline to Date 
 
In early May 2011, private encroachments located on State-owned land were identified 
and required to be removed to provide a 20-ft wide corridor. Board records do not 
contain the required Board permits for any of the fences, structures, or vegetation within 
the State’s property. On July 29, 2011 TRLIA sent letters to all landowners notifying 
them of the encroachments located within State-owned land and TRLIA’s plan to install 
a new fence at the State’s right-of-way. On August 22, 2011, TRLIA held a community 
meeting in Olivehurst, California which was attended by many of the residents, Board 
staff, MBK Engineers, RD 784, Yuba County and local representatives. See Attachment 
D, Exhibit B for a summary on the questions and answers from the community meeting.  
On August 5, 2011 a total of 51 Notices of Violation (NOV) were issued to the property 
owners where unauthorized encroachments were identified (Enforcement Action No. 
2011-243 through 2011-296).  
 
On August 23, 2011, TRLIA submitted an encroachment application to place the 
proposed fence at the State of California property line. On October 3, 2011, adjacent 
landowners were notified of the proposed project. Board staff received six protest letters 
in response to the project notification. See Section 5.6 for details on the Protest letters.  
 
On December 2, 2011, Board hearings were held for Enforcement Actions No. 2011-
243 through 2011-296. During the hearing, the Board directed TRLIA to work with Staff 
and the landowners to find an equitable solution that would address concerns raised by 
the landowners at the hearings. On January 10, 2012, TRLIA held another community 
meeting in Olivehurst, California that West Linda residents, Board Staff, RD 784 
attended. The two options discussed were 1) placing the proposed fence at the twenty-
foot boundary of the operation and maintenance corridor, or 2) placing the proposed 
fence at the State of California property line while permitting the existing permanent 
structures to remain. The local preferred option is to locate the State fence along the 
edge of the twenty-foot-wide levee toe patrol road instead of on the State’s property 
line. 
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The Board is scheduled to hear the continuation of Enforcement Hearings for 2011-243 
through 2011-296 on the same date but prior to the hearing on this permit application. 
 
5.3 – Hydraulic Analysis 
 
A hydraulic analysis for this application is not required as the work is limited to the 
crown and landside of the levee.  
 
5.4 – Geotechnical Analysis  
 
A geotechnical analysis for this application is not required as the work is limited to minor 
earthwork to provide for an accessible corridor at the landside toe of the levee. Levee 
penetrations will be limited to the installation of the gate posts. Earthwork will be 
completed in accordance with conditions set in Permit No. 18690 (Attachment B) and 
Title 23.   
 
5.5 – Real Estate 
 
CTA Engineering & Surveying (“CTA”) prepared a Record of Survey dated June 2011 
that delineates the property boundaries of the parcels adjacent to the Feather River 
East levee and Yuba River South levee (see Attachment E, Exhibit A). This map has 
been recorded with the Yuba County Recorder’s office. There are a total of 58 
properties that would be impacted by the proposed project.  51 out of the 58 properties 
are adjacent to land owned in fee by the State of California under the Sacramento- San 
Joaquin Drainage District (SSJDD), listed as Parcel 5 per Book 267 Page 509 of the 
Yuba County Official Records recorded on December 12, 1958.  
 
At the north end of the project limit (seven properties) the Board’s property rights 
change from complete ownership to a 40’ wide easement (Book 53 Page 293, Yuba 
County Official Records). TRLIA is in negotiations with these 7 landowners to acquire 
additional rights for the completion of the twenty-foot-wide corridor. The construction of 
the fence at this location will be completed once the necessary property rights are 
obtained. This has been addressed in Special Condition 25 in the permit. 
 
5.6– Protest  
 
Board staff received six protest letters for the proposed project and acknowledgment 
letters were sent. See Attachment D, Exhibit A for copies of both the acknowledgment 
and protest letters. The arguments made on these letters are summarized as follows:  
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Argument 1: The methods used for the development of the survey map completed by 
CTA are inaccurate and therefore the parcel boundaries shown on the map are 
incorrect.  
 
Board Staff Response: As discussed in Section 5.5, the property boundaries shown on 
the survey map prepared by CTA were certified by a licensed surveyor using record 
documents, existing monumentation, field verification and confirmation from Yuba 
County Surveyor’s office. In addition, CTA submitted a memorandum summarizing the 
basis for the survey map (see Attachment E, Exhibit B). Board staff is confident that the 
survey map was prepared using the best available information, including proper due-
diligence, verification of record documents, field measurements, and done in 
accordance with applicable professional codes.  
 
Argument 2: The existing location of the fence has remained the same prior to the 
State purchasing the land from the Railway company. Given the length of time the fence 
existed, can the landowners claim prescriptive rights?  
  
Board Staff Response: Pursuant to Civil Code Section 1007 “no possession by any 
person, firm or corporation no matter how long continued of any land, water right, 
easement, or other property whatsoever dedicated to a public use by a public utility, or 
dedicated to or owned by the state or any public entity, shall ever ripen into any title, 
interest or right against the owner thereof.” The property was purchased by the State for 
$5,440 on December 12, 1958 from the Sacramento Northern Railway, and in 
accordance with Civil Code Section 1007 above, no adjacent landowner can acquire 
prescriptive rights to land owned by the State.  
 
Furthermore, pursuant to Public Utilities Code Sections 211 and 216, a public utility 
includes a railroad performing a service for, or delivering a commodity to, the public or 
any portion thereof for which any compensation or payment whatsoever. Therefore the 
Railway Company is a public utility and in accordance with Civil Code Section 1007, no 
prescriptive rights against a public entity can be obtained.  
 
Argument 3: Will the landowners be compensated for the loss of use of the land and/or 
the property taxes paid by the landowners for the portion of the land in question?  
 
Board Staff Response: The portion of land where the encroachments exist is owned by 
the Board and any encroachments within that land are not entitled to compensation. In 
addition, TRLIA verified with Yuba County Assessor’s office that the parcel map for the 
properties adjacent to the levee are the same dimensions as shown on the recorded 
subdivision map and are reflected on the survey map prepared by CTA.  
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In addition to these specific arguments made in the letters Staff received, the 
community expressed its concerns at the community meeting that TRLIA hosted on 
August 22, 2011. The arguments and answers from this meeting are included in 
Attachment D, Exhibit C. 
 
 
5.7– Project Benefits 
 
The project has the following benefits associated with its completion: 
 

• Provides for an accessible 20-foot wide corridor at the toe of the levee for 
maintenance and flood fight patrol as required by Federal and State regulations. 

• Prevents unauthorized access to the levee while also protecting private property 
from trespassers. 

• Prevents the illegal driving of off-road vehicles on the levee slopes, which has 
been cited by the United States Army Corps of Engineers and the State of 
California as damaging the levee. 

 
 
6.0 – AGENCY COMMENTS AND ENDORSEMENTS  
 
The comments and endorsements associated with this project, from all pertinent 
agencies are shown below: 
 

• The U.S. Army Corps of Engineers (USACE) has issued a comment letter 
confirming that the Corps has no objection to the project. The letter is 
incorporated into this permit as Attachment B, Exhibit A.  

• Reclamation District 784 has endorsed the authorization of these encroachments 
with conditions on September 6, 2011. See Attachment B, Exhibit B. 

 
 
7.0 – PROPOSED CEQA FINDINGS  
 
Board staff has prepared the following CEQA determination: 
 
TRLIA, as lead agency under CEQA, approved the project (Segment 3 Fence Project) 
on September 27, 2011 at the TRLIA Board Meeting and filed an exemption with Yuba 
County Clerk and the State Clearinghouse on September 28, 2011. TRLIA determined 
that the project was categorically exempt under Class 1, Section 15301(f) covering the 
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addition of safety or health protection devices for use during construction of or in 
conjunction with existing structures or facilities. 
 
The Board, acting as a responsible agency under CEQA, has reviewed the TRLIA 
determination and has independently determined that the project is exempt from CEQA 
under Class 1, Section 15301(f) covering the addition of safety or health protection 
devices for use during construction of or in conjunction with existing structures or 
facilities. 
 
 
8.0 – SECTION 8610.5 CONSIDERATIONS 
 
1. Evidence that the Board admits into its record from any party, State or local public 

agency, or nongovernmental organization with expertise in flood or flood plain 
management: 
 
The Board will make its decision based on the evidence in the permit application and 
attachments, this staff report, and any other relevant evidence presented by any 
individual or group including the submitted protest letters and testimony made at the 
hearing. 
 

2. The best available science that related to the scientific issues presented by the 
executive officer, legal counsel, the Department or other parties that raise credible 
scientific issues. 

 
The accepted industry standards for the work proposed under this permit as 
regulated by Code (CCR Title 23 Division 1) have been applied to the review of this 
permit.  

 
3. Effects of the decision on the entire State Plan of Flood Control: 
 

The work covered under this permit is an overall improvement to the existing flood 
control system as it provides an accessible path for Operations, Maintenance and 
emergency patrols. The proposed project also prevents erosion of the levee from 
illegal off-roading activity. The proposed project has no negative impacts on the 
State Plan of Flood Control.  
 

4. Effects of reasonable projected future events, including, but not limited to, changes 
in hydrology, climate, and development within the applicable watershed: 
 
The proposed project is an improvement to the flood control facilities by providing an 
accessible path and area for future levee improvements, if necessary to increase the 
level of flood protection.   
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9.0 – STAFF RECOMMENDATION  
 
For the reasons stated on this staff report, Staff recommends that the Board authorize 
TRLIA’s proposed project to install the fence, K-rails, and a maintenance road within the 
maintenance corridor boundary by adopting Resolution No. 11-31, which constitutes the 
Board’s written findings and decision in the matter of Permit No. 18690. The Resolution 
contains the Board’s CEQA findings, Findings of Fact, approval of Permit No. 18690 
conditioned upon TRLIA's receipt of fully executed real estate instruments with all 
affected property owners, and an order to direct the Executive Officer to take necessary 
actions to prepare and execute the permit. 
 
 
10.0 – LIST OF ATTACHMENTS  
 
A. Resolution No. 11-31 
B. Draft Permit 18690 

Exhibit A – U.S. Army Corps of Engineers 208.10 Review letter 
Exhibit B – RD 784 Letter of Endorsement with Conditions 

C. Location Map and application Information submitted by Applicant  
D. Communication 

Exhibit A – Six Protest and acknowledgment letters for Application No. 18690 
Exhibit B – TRLIA August 22, 2011 Community Meeting Q&A 

E. Easement Information  
Exhibit A - Record of Survey prepared by CTA Engineering dated June 2011 
Exhibit B – Memo prepared by CTA Engineering dated October 31, 2011 

 
Report Completed by:  Alison Tang 
Environmental Review:  Andrea Mauro 
Document Review:  Curt Taras, Len Marino, and Debbie Smith 
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STATE OF CALIFORNIA 
THE RESOURCES AGENCY 

CENTRAL VALLEY FLOOD PROTECTION BOARD 
 

RESOLUTION NO. 11-31 
 

FINDINGS AND DECISION AUTHORIZING ISSUANCE OF 
ENCROACHMENT PERMIT NO. 18690 

 THREE RIVERS LEVEE IMPROVEMENT AUTHORITY 
FENCE RELOCATION PROJECT 

FEATHER RIVER, YUBA COUNTY 
 
WHEREAS, Three Rivers Levee Improvement Authority (TRLIA) is the owner of the 
project known as the Feather River Segment 3 Levee Improvements located in West Linda, 
CA; and 
 
WHEREAS, the project is located along Feather River Boulevard and Riverside Avenue in 
West Linda, California, 1.2 miles south of Marysville, California, at the confluence of the 
Yuba and Feather Rivers; and  
 
WHEREAS, the applicant proposes to install approximately 1.1 miles of chain link fence at 
least 6 feet high adjacent to the levee on the landside, on State of California property. The 
proposed work includes minor grading to provide a 20-ft wide maintenance corridor from the 
landside toe of the levee, placement of K-Rails adjacent to the new fence, and installation of 
2 gates at the crown of the levee; and  
 
WHEREAS, during the survey preparation for TRLIA’s Feather River Phase 4, Segment 3 
levee improvements project, it was discovered that there were unpermitted private 
encroachments on State-owned land and within the required twenty-foot-wide maintenance 
corridor; and 
 
WHEREAS, TRLIA notified the encroachment owners of its plan to install a new fence 
along the State’s levee right-of-way and hosted a local community meeting to discuss. Board 
Enforcement Staff issued 51 Notices of Violation to the property owners of the unauthorized 
encroachments on State land; and 
 
WHEREAS, TRLIA submitted an encroachment application to construct a levee 
maintenance corridor and fence along the Feather River and Board Staff received six protest 
letters in response to the proposed project, which are detailed in Section 5.6 of the Staff 
Report; and  
 
WHEREAS, on December 2, 2011 at a public enforcement hearing, the Board determined 
by a majority vote that private encroachments exist on State owned property, and directed 
staff to return with a proposal to clear a twenty foot wide levee toe maintenance corridor 
while minimizing the impact to adjoining private parcel owners; and 
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WHEREAS, in January 2012, TRLIA held a local community meeting and determined the 
local preferred option was to locate the State fence along the edge of the twenty-foot-wide 
operation and maintenance corridor; and 
 
WHEREAS, the Board is scheduled to hear the continuation of the requested Enforcement 
Hearings on the same date but prior to the hearing on this permit application; and 
 
WHEREAS, CTA Engineering & Surveying prepared a Record of Survey dated June 2011 
that delineates the property boundaries of the parcels adjacent to the Feather River East levee 
and Yuba River South levee, and is recorded with the Yuba County Recorder’s office.  
 
WHEREAS, Reclamation District 784 has endorsed the authorization of the proposed 
project with conditions; and  
 
WHEREAS, the Central Valley Flood Protection Board has conducted a hearing on 
Encroachment Permit No. 18690 and has reviewed the application, the Report of its staff, the 
documents and correspondence in its file, and given the applicant the right to testify and 
present evidence on their behalf;  
 
NOW, THEREFORE, BE IT RESOLVED THAT, 
 
 
Findings of Fact 
 
1. The Central Valley Flood Protection Board hereby adopts as findings the facts set forth 

in the Staff Report. 
 

2. The Board has reviewed all Attachments listed in the Staff Report. 
 
CEQA Findings 
  
3. TRLIA, as lead agency under CEQA, approved the project (Segment 3 Fence Project) 

on September 27, 2011 at the TRLIA Board Meeting and filed an exemption with Yuba 
County Clerk and the State Clearinghouse on September 28, 2011. TRLIA determined 
that the project was categorically exempt under Class 1, Section 15301(f) covering the 
addition of safety or health protection devices for use during construction of or in 
conjunction with existing structures or facilities. The Board, acting as a responsible 
agency under CEQA, has reviewed the TRLIA determination and has independently 
determined that the project is exempt from CEQA under Class 1, Section 15301(f) 
covering the addition of safety or health protection devices for use during construction 
of or in conjunction with existing structures or facilities. 
 

4. Custodian of Record.  The custodian of the CEQA record for the Board is its 
Executive Officer, Jay Punia, at the Central Valley Flood Protection Board Offices at 
3310 El Camino Avenue, Room 151, Sacramento, California 95821. 
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Findings pursuant to Water Code section 8610.5 
 
5. Evidence Admitted into the Record.  The Board has considered all the evidence 

presented in this matter, including previous Board permits (ABO), past and present 
Staff Reports and attachments.  The Board has also considered all letters and other 
correspondence received by the Board and in the Board’s files related to this matter. 

 
The custodian of the file is Executive Officer Jay Punia at the Central Valley Flood 
Protection Board, 3310 El Camino Avenue, Room 151, Sacramento, California 95821. 

 
6. Best Available Science. The accepted industry standards for the work proposed under 

this permit as regulated by Code (CCR Title 23 Division 1) have been applied to the 
review of this permit. 
 

7. Effects on State Plan of Flood Control. The work covered under this permit is an 
overall improvement to the existing flood control system as it provides an accessible 
path for Operations, Maintenance and emergency patrols. The proposed project also 
prevents erosion of the levee from illegal off-roading activity. The proposed project has 
no negative impacts on the State Plan of Flood Control. 

 
8. Effects of Reasonably Projected Future Events. The proposed project is an 

improvement to the flood control facilities by providing an accessible path and area for 
future levee improvements, if necessary to increase the level of flood protection.    

 
 

Other Findings/Conclusions regarding Issuance of the Permit 
 
9. This resolution shall constitute the written decision of the Central Valley Flood 

Protection Board in the matter of Encroachment Permit No. 18690. 
 

Approval of Encroachment Permit No. 18690 
 

10. Based on the foregoing, the Central Valley Flood Protection Board hereby approves the 
issuance of Encroachment Permit No. 18690 to install approximately 1.1 miles of chain 
link fence at least 6 feet high adjacent to the levee on the landside, on State of 
California property, including minor grading to provide a 20-ft wide maintenance 
corridor from the landside toe of the levee, placement of K-Rails adjacent to the new 
fence, and installation of two gates at the crown of the Feather River east levee in West 
Linda, CA.  

 
11. The Central Valley Flood Protection Board directs the Executive Officer to take the 

necessary actions to prepare and execute the permit and related documents and file a 
Notice of Exemption with the State Clearinghouse. 
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PASSED AND ADOPTED by vote of the Board on _________________________, 2012. 
 
 
 
____________________________ 
Benjamin F. Carter 
President 
 
 
 
____________________________ 
Francis Hodgkins 
Secretary 
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DRAFT 
STATE OF CALIFORNIA                           

THE RESOURCES AGENCY 
THE CENTRAL VALLEY FLOOD PROTECTION BOARD 

 
 

PERMIT NO. 18690 BD 
This Permit is issued to: 

 
 Three Rivers Levee Improvement Authority 
  1114 Yuba Street, Suite 218      
  Marysville, California 95901 
 
 
 

To install chain link fencing, K-rails, and a maintenance road on State of 
California property, adjacent to the Feather River East Levee and Yuba River 
South Levee.  Works are located in RD 784 along the east levee of the Feather 
River, Unit 2 from LM 0.0 to 0.94 and the south levee of the Yuba River, Unit 1, 
LM 2.1 to 2.2 (Section 25, T15N, R3E, MDB&M, Reclamation District 784, 
Feather River, Yuba County). 

 
  
   
             NOTE: Special Conditions have been incorporated herein which may place 
  limitations on and/or require modification of your proposed project 
  as described above.  
   
 
 

(SEAL) 
 
 
 

Dated: _________________________  ______________________________________________ 
     Executive Officer 
 

GENERAL CONDITIONS: 
 
ONE:  This permit is issued under the provisions of Sections 8700 – 8723 of the Water Code. 
 
TWO:  Only work described in the subject application is authorized hereby. 
 
THREE:  This permit does not grant a right to use or construct works on land owned by the Sacramento and San Joaquin Drainage District or on any 
other land. 
 
FOUR:  The approved work shall be accomplished under the direction and supervision of the State Department of Water Resources, and the 
permittee shall conform to all requirements of the Department and The Central Valley Flood Protection Board. 
 
FIVE:  Unless the work herein contemplated shall have been commenced within one year after issuance of this permit, the Board reserves the right to 
change any conditions in this permit as may be consistent with current flood control standards and policies of The Central Valley Flood Protection 
Board. 

ATTACHMENT B
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SIX:  This permit shall remain in effect until revoked.  In the event any conditions in this permit are not complied with, it may be revoked on 15 
days’ notice. 
 
SEVEN:  It is understood and agreed to by the permittee that the start of any work under this permit shall constitute an acceptance of the conditions 
in this permit and an agreement to perform work in accordance therewith. 
 
EIGHT:  This permit does not establish any precedent with respect to any other application received by The Central Valley Flood Protection Board. 
 
NINE:  The permittee shall, when required by law, secure the written order or consent from all other public agencies having jurisdiction. 
 
TEN:  The permittee is responsible for all personal liability and property damage which may arise out of failure on the permittee’s part to perform 
the obligations under this permit.  If any claim of liability is made against the State of California, or any departments thereof, the United States of 
America, a local district or other maintaining agencies and the officers, agents or employees thereof, the permittee shall defend and shall hold each of 
them harmless from each claim. 
 
ELEVEN:  The permittee shall exercise reasonable care to operate and maintain any work authorized herein to preclude injury to or damage to any 
works necessary to any plan of flood control adopted by the Board or the Legislature, or interfere with the successful execution, functioning or 
operation of any plan of flood control adopted by the Board or the Legislature. 
 
TWELVE:  Should any of the work not conform to the conditions of this permit, the permittee, upon order of The Central Valley Flood Protection 
Board, shall in the manner prescribed by the Board be responsible for the cost and expense to remove, alter, relocate, or reconstruct all or any part of 
the work herein approved. 
 
 
SPECIAL CONDITIONS FOR PERMIT NO.  18690 BD 
 
 
THIRTEEN: All work approved by this permit shall be in accordance with the submitted drawings and 
specifications except as modified by special conditions herein.  No further work, other than that 
approved by this permit, shall be done in the area without prior approval from the Central Valley Flood 
Protection Board. 
 
FOURTEEN: The permittee shall contact the Department of Water Resources by telephone, (916) 
574-0609, and submit the enclosed postcard to schedule a preconstruction conference.  Failure to do 
so at least 10 working days prior to start of work may result in delay of the project. 
 
FIFTEEN: Upon completion of the project, the permittee shall submit as-builts to:  Department of 
Water Resources, Flood Project Inspection Section, 3310 El Camino Avenue, Suite 256, Sacramento, 
California 95821. 
 
SIXTEEN: The permittee is responsible for all liability associated with construction, operation, and 
maintenance of the permitted facilities and shall defend, indemnify, and hold the Central Valley Flood 
Protection Board and the State of California; including its agencies, departments, boards, 
commissions, and their respective officers, agents, employees, successors and assigns (collectively, 
the "State"), safe and harmless, of and from all claims and damages arising from the project 
undertaken pursuant to this permit, all to the extent allowed by law.  The State expressly reserves the 
right to supplement or take over its defense, in its sole discretion  
 
SEVENTEEN: The permittee shall defend, indemnify, and hold the Central Valley Flood Protection 
Board and the State of California, including its agencies, departments, boards, commissions, and 
their respective officers, agents, employees, successors and assigns (collectively, the "State"), safe 
and harmless, of and from all claims and damages related to the Central Valley Flood Protection 
Board's approval of this permit, including but not limited to claims filed pursuant to the California 
Environmental Quality Act.  The State expressly reserves the right to supplement or take over its 

ATTACHMENT B
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defense, in its sole discretion. 
 
EIGHTEEN: No construction work of any kind shall be done during the flood season from November 
1st to April 15th without prior approval of the Central Valley Flood Protection Board. 
 
NINETEEN: The permitted encroachment(s) shall not interfere with operation and maintenance of the 
flood control project.  If the permitted encroachment(s) are determined by any agency responsible for 
operation or maintenance of the flood control project to interfere, the permittee shall be required, at 
permittee's cost and expense, to modify or remove the permitted encroachment(s) under direction of 
the Central Valley Flood Protection Board or Department of Water Resources.  If the permittee does 
not comply, the Central Valley Flood Protection Board may modify or remove the encroachment(s) at 
the permittee's expense. 
 
TWENTY: The proposed gate shall be installed perpendicular to the centerline of the levee. 
 
TWENTY-ONE: The proposed fence crossing the levee crown shall have a minimum opening width of 
14 feet or a suitable gate of equal width shall be installed on the levee crown. 
 
TWENTY-TWO: The proposed fence and gate within the levee section shall be constructed in 
accordance with Title 23 Section 126 and submitted fence details.   
 
TWENTY-THREE: Any lock on the gate must be accessible to maintenance and inspection personnel 
and must not be casehardened. 
 
TWENTY-FOUR: The fence parallel with the levee shall be located at least 20 feet from the levee toe 
as indicated on submitted plans prepared by CTA Engineering & Surveying.  
 
TWENTY-FIVE: This permit is conditioned upon TRLIA's receipt of fully executed joint use 
agreements with all affected property owners. 
 
TWENTY-SIX: Excavations in the levee section for fence posts and footings shall be a maximum of 3-
feet deep, cleaned of all loose soil, and backfilled with concrete cast against firm undisturbed earth. 
 
TWENTY-SEVEN: Prior to placement of fill against the levee slope and within the corridor area at the 
toe of the levee, all surface vegetation shall be removed to a depth of 6 inches.  Organic soil and 
roots larger than 1-1/2 inches in diameter shall be removed to a depth of 3 feet. 
 
TWENTY-EIGHT: The fill surface area shall be graded to direct drainage away from the toe of the 
levee. 
 
TWENTY-NINE: Any excavations made in the levee section or within 10 feet of the levee toes shall 
be backfilled in 4- to 6-inch layers with impervious material with 20 percent or more passing the No. 
200 sieve, a plasticity index of 8 or more, and a liquid limit of less than 50 and free of lumps or stones 
exceeding 3 inches in greatest dimension, vegetative matter, or other unsatisfactory material.  Backfill 
material shall be compacted in 4- to 6-inch layers to a minimum of 90 percent relative compaction as 
measured by ASTM Method D1557-91. 
 
THIRTY: The patrol road shall be surfaced with a minimum of 6 inches of compacted, Class 2, 
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aggregate base (Caltrans Specification 26-1.02A). 
 
THIRTY-ONE: The levee section shall be restored to at least the same condition that existed prior to 
commencement of work. 
 
THIRTY-TWO: The maintenance corridor area and adjacent to the patrol road at the levee toe shall 
be cleared of trees and brush and maintained free of woody vegetation. 
 
THIRTY-THREE: The permittee may be required, at permittee's cost and expense, to remove, alter, 
relocate, or reconstruct all or any part of the permitted encroachment(s) if removal, alteration, 
relocation, or reconstruction is necessary as part of or in conjunction with any present or future flood 
control plan or project or if damaged by any cause.  If the permittee does not comply, the Central 
Valley Flood Protection Board may remove the encroachment(s) at the permittee's expense. 
 
THIRTY-FOUR: If the project, or any portion thereof, is to be abandoned in the future, the permittee 
or successor shall abandon the project under direction of the Central Valley Flood Protection Board 
and Department of Water Resources, at the permittee's or successor's cost and expense. 
 
THIRTY-FIVE: The permittee shall comply with all conditions set forth in the letter from the 
Department of the Army dated January 18, 2012, which is attached to this permit as Exhibit A and is 
incorporated by reference. 
 
THIRTY-SIX: The permittee shall comply with all conditions set forth by Reclamation District 784, 
which is attached to this permit as Exhibit B and is incorporated by reference. 

ATTACHMENT B
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Caliso, Angeles

From: Miller Philip [olidar45@yahoo.com]
Sent: Wednesday, October 19, 2011 4:36 PM
To: Caliso, Angeles
Subject: Carol Miller - Protest Letter
Attachments: 10-19-2011 04;30;56PM.PDF

Ms. Caliso, 
  
Letter of PROTEST is attached.  What I would like to add to that protest is the facts that the levee will not be 
repaired, no drainage pipes will be installed and no improvements to be completed to the levee located west of 
the homes on Riverside Drive or Feather River Blvd.   
  
Please see attached letter of PROTEST 
  
Thank-you for your understanding in this matter, 
  
  
Carol Miller 
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THREE RIVERS LEVEE IMPROVEMENT AUTHORITY 

1114 Yuba Street, Suite 218 
Marysville, CA 95901 

Office (530) 749-7841  Fax (530) 749-6990 

 
TRLIA Community Meeting – August 22, 2011 
Segment 3 Access Corridor 
Questions & Answers 
 
Q:  How long will it take to remove encroachments and build the new fence? 
A:  We estimate the project will take two to three months, start to finish.   
 
Q: We own a rental property, and our tenants have a dog. What is the timing between removal of 

the old fence and construction of the new fence? 
A: Construction manager will be working with individual property owners to determine whether or 

not temporary fencing will be needed during the construction process. 
 
Q: Is TRLIA going to install a new fence that is of the same quality as my existing fence? 
A: TRLIA will be installing a 6-foot high chain link fence with concrete blocks on the SSJDD side of 

the fence, see fence detail.  In most cases the installed fence exceeds the quality of the existing 
fence.  If a landowner does not think the proposed fence meets the current quality of their 
existing fence, TRLIA will discuss with the landowner on a case by case basis.  

 
Q: When did TRLIA conduct the survey of our properties? 
A: TRLIA conducted two surveys within the past four months to cross-check data and validate the 

property lines. 
 
Q: Will the new maintenance road be level with our properties, or higher than our properties? 
A: We will grade the existing land to create the new road and remove potholes and bumps, but will 

not add fill to raise the road.  
 
Q: Will the new maintenance road be paved? 
A: No.  
 
Q: Where is the toe of the levee? Are you measuring for the 20 feet from the toe, or from our 

property?  
A: The levee toe is located somewhere beneath the prism of the levee. We are not measuring 20 

feet from that location. We are reestablishing existing property lines, and the location of the 
levee toe has no bearing on the location of property lines. 

 
Q: We would like to remove our fence and salvage the materials, but we don’t want to be stuck 

without a fence in the event someone files a lawsuit and stops the project. What happens if 
there’s a lawsuit? 

A: TRLIA would set temporary fencing around the property involved in the suit and complete the 
other portions of the project. In that case, however, the property owner engaged in the lawsuit 
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may lose his/her opportunity to have TRLIA pay for the removal of the existing fence and 
construction of a new fence.  

 
Q:  Will the fences be constructed in a way that allows access to the levee at a later time? 
A: The intent is to prohibit access to the levee from these areas. However, access to the levee will 

be available at Island Avenue and other designated places along the levee system. 
 
Q:  Have the property sizes and lot lines always been the same? 
A: Yes, according to subdivision maps on file with the County, along with title and ownership 

records. Some of the properties have been subdivided, but the depth of the properties (280 
feet) has remained unchanged.  

 
Q: Is this project for levee maintenance? 
A: Yes. The maintenance access corridor is needed for levee monitoring, maintenance, and flood 

fighting. 
 
Q: In 2001, they tore down and put up a new levee behind 5578 Feather River Boulevard. When 

they rebuilt it, they left a gap in the slurry wall at this location. 
A: The Corps of Engineers installed a cutoff wall in this reach of the levee in 1997.  TRLIA flattened 

the waterside slope of the levee to 3 horizontal to 1 vertical in 2008.  TRLIA has reviewed the 
Corps of Engineers’ as-built drawings for this 1997 work.  The as-built drawings do not show any 
gap in the cutoff wall.  Normal procedure when installing a cutoff wall and encountering an 
obstruction is to suspend cutoff wall installation, excavate the levee enough to remove the 
obstruction, rebuild the levee to previous geometry, and then continue cutoff wall installation 
through the rebuilt levee reach.  This is what the as-built drawing show the Corps of Engineers 
did at this location. 

 
Q: There is a two-level system behind Wal-Mart: the levee, and then another “shelf” below the 

levee. Is that what you’ll do with the maintenance road behind our property? 
A: The “shelf” behind Wal-Mart is a 300-foot seepage berm. We are not altering the levee behind 

your property. Our project reestablishes correct property lines and clears an access corridor for 
levee maintenance and flood fighting. 

 
Q: Will TRLIA remove the old fence, build the new fence and remove vegetation at its own cost? 
A: Yes. Property owners are only responsible for relocating belongings onto their property by 

September 30.  
 
Q: Will TRLIA stake our property so that we know the location of our lot line? 
A: Yes. Property owners who want their lot line staked can contact the TRLIA construction hotline 

at 530-763-7912. 
 
Q: Will people still be able to run their four-wheelers up and down the levee? 
A: TRLIA will establish a line of concrete block behind the new six-foot tall chain link fence to 

discourage this type of activity. 
 
Q: Who is responsible for maintaining the new fence? Who do we call if there’s a hole in it, for 

example? 
A: Reclamation District RD 784 is the responsible agency. Property owners who notice damage to 

the fence should call 530.742.0520. 
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Q:  When did the property ownership transfer from the railroad to the State? The fence line was 
already established before the railroad abandoned the property, and before the property was 
transferred to the State. Doesn’t that mean that residential property owners acquired a legal 
property interest in the land before it was acquired by the State? 

A: The following represents the results of a review of the issue by TRLIA’s legal counsel: 
One topic that was discussed at the meeting pertained to the legal theory of adverse possession 
and how that related to the claim that the fence existed prior to the State acquiring the 
property from a railroad company.  In other words, if the fence existed in its current location for 
many years prior to the State obtaining ownership, could property owners have obtained a legal 
right to the property located between the legally described property line and the fence?   
 
A person can obtain prescriptive rights to the property of another so long as the person proves 
the following elements:  (a) open and notorious use; (b) continuous and uninterrupted use; (c) 
hostile to the true owner; (d) under a claim of right; and (e) for the statutory period of five 
years. Twin Peaks Land Co. v. Briggs (1982) 130 Cal.App.3d 587, 593.  To establish fee title by 
adverse possession, in addition to the above elements, the property owners need to show that 
they paid all property taxes validly assessed and levied on the property they seek to acquire. 
Code of Civil Procedure section 325. 
 
One exception to the above rule relates to property owned by a public entity or public utility.  
Civil Code section 1007 provides in relevant part:  “no possession by any person, firm or 
corporation no matter how long continued of any land, water, water right, easement, or other 
property whatsoever dedicated to a public use by a public utility, or dedicated to or owned by 
the state or any public entity, shall ever ripen into any title, interest or right against the owner 
thereof.” (emphasis added).  This statute acts as an absolute ban on acquiring rights to property 
owned by a public entity or property owned by a public utility that is dedicated to a public use.   
 
The State purchased the property at issue from the Sacramento Northern Railway in 1958.  
Pursuant to Civil Code section 1007, an adjacent property owner cannot acquire prescriptive 
rights to land owned by the State.   
 
Prior to 1958, the property was owned by the Sacramento Northern Railway.  The section of the 
Railway that was adjacent to the properties in question was abandoned in 1956.  The California 
Public Utilities Code provides that every railroad performing a service for, or delivering a 
commodity to, the public or any portion thereof for which any compensation or payment 
whatsoever is received is a public utility.  Public Utilities Code sections 211 and 216.  Because a 
railroad is a public utility, an adjacent landowner cannot obtain property rights, through 
prescription or adverse possession, to land owned by a railroad company that is dedicated to a 
public use.  A railroad right of way is such a public use, and it was not abandoned until 1956.  
Two years later, the property was sold to the State.  Therefore, no property rights could have 
been acquired prior to the Sacramento Northern Railway deeding the property to the State.  
This is because a claim for a prescriptive easement or title through adverse possession requires 
a five year period of use against an owner whose property is subject to acquisition, and only two 
years passed between railroad abandonment and transfer to the State. 
 
There were also discussions at the August 22, 2011, meeting about the alleged payment of taxes 
on the disputed property.  The Yuba County Assessor's Parcel Map for this subdivision shows the 
depths of the lots being the same as what is referenced in the recorded subdivision map.  We 
have not seen any evidence that the Yuba County assessor's office taxed any property owner on 
the additional property between the existing fence and the property line.  Furthermore, even if 
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taxes were paid, it would not create a property right given that the property at issue was owned 
by a public utility and then sold to a public entity.      
 
Finally, there have been allegations that the Sacramento Northern Railway constructed the 
fence at its current location based on an agreement between the property owners and the 
Railway that the fence line would be the property line.  However, TRLIA has not been shown any 
written agreement between the Railway and the property owners in which the Railway agreed 
that the fence line constituted the property line.  The legal description contained in the grant 
deed for these properties specifies the precise legal boundary.  Regardless of whether the 
Railway constructed a fence that was set back onto its property, the legally defined property line 
is what governs. 
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PROJECT MEMO 
 

 
To: Paul Brunner 
 Larry Dacus 
 
Date: October 31, 2011 
 
Project No.: 06-008-005 
 
Project Name: Three Rivers Levee Improvement Authority 
   Feather River Levee, Segment 3 
 
Subject: Survey of Subdivision of Tract No. 8, Yuba Gardens, R.S. 3-45 
 
 
The purpose of this memo is to identify the surveying procedures and analysis used in connection with the 
boundary determination along the Sacramento San Joaquin Drainage District (SSJDD) property adjacent 
to, and West of the Subdivision of Tract No. 8, Yuba Gardens (Book 3 of Surveys, Page 45), located in 
Yuba County, California.  Our survey has identified substantial encroachments along the common boundary 
of these properties and a subsequent Record of Survey submitted to the County Surveyor’s office identifies 
these encroachments as well. 
 
All field surveys performed in this area have been based on the initial project control established for the 
T.R.L.I.A. projects from U.S. Army Corps of Engineers control stations.  A combination of GPS (Global 
Positioning System) and conventional surveying equipment were utilized in the performance of these 
surveys.  Supplemental control points were established within the proximity of this survey and verified 
against the initial project control. 
 
Prior to dispatching a field crew to this area, a search of available record maps, surveys and documents 
was performed and copies obtained for their use.  Our field personnel located numerous monuments within 
the Subdivision of Tract No. 8, as shown on prior surveys.  Those monuments are indicated on the above 
mentioned Record of Survey and are further identified herein as follows: 

1. 5/8” rebars found along the East side of Feather River Blvd. at the South line of Parcel 3 and North 
line of Parcel 2, as shown on Parcel Map filed February, 1992  in Book 58 of Surveys, Page 22.  It 
should be noted that these monuments were found to be slightly out of position, lying to the East 
approximately 0.7 to 0.88’. 

2. A 5/8” rebar tagged RCE 16000 found on the East side of Riverside Avenue on the line between 
Parcels 1 and 2, as shown on the Parcel Map filed January, 1993 in Book 61 of Surveys, Page 2. 

3. 1/2" rebars tagged LS 3898, found along the East side of Riverside Avenue at the North and South 
line of Parcel 2, as shown on the Parcel Map filed June, 1989  in Book 50 of Surveys, Page 26. 

4. An iron pipe set in concrete along the East side of Riverside Avenue at the North line of Parcel 1, as 
shown on the Parcel Map filed June, 1989 in Book 50 of Surveys, Page 26. 

5. 1/2” rebars found along the West side of Riverside Avenue at the North and South line of Parcel 2, 
as shown on the Parcel Map filed December, 2007 in Book 88 of Surveys, Page 26. 
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6. 1/2” rebar tagged LS3649 found at the Northwest corner of Parcel 2, as shown on the Parcel Map 
filed December, 2007 in Book 88 of Surveys, Page 26.  This corner is on the common boundary with 
Sacramento San Joaquin Drainage District.   

7. Yuba County standard monument well and disk found at the intersection of the centerline of Alicia 
Avenue and Forest Drive and the intersection of the centerline of Alicia Avenue and Kimerer Drive 
as shown on the plat of “Tract No. 137” filed December, 1965 in Book 8 of Surveys, Page 16. 

 
In addition to the monuments listed above additional street centerline monuments were located in several 
locations throughout the Subdivision of Tract No. 8 (RS 3-45).   
 
The field locations of these monuments were then reconciled with the record data of the maps listed above 
and other prior surveys and deeds.  The right of way for Feather River Blvd. and Riverside Avenue was 
established at a width of 80 feet or more, based on the recorded surveys and the located monuments.  Our 
analysis determined that the monuments in the field matched the prior surveys with the minor exception 
noted in No. 1 above.  Once we established the right of way of Feather River Blvd. and Riverside Avenue, 
we set the Westerly line of Subdivision of Tract No. 8 at a distance of 280 feet West and parallel of the 
Westerly right of way line, as shown on the final map.  This line represents the common boundary between 
this subdivision and the SSJDD property. 
 
Upon our discovery that this analysis resulted in numerous encroachments, we made a visit to the Yuba 
County Surveyor’s office were we spoke with then County Surveyor, Gary Lippencott and his assistant 
surveyor, Jeff Olsen.  We reviewed our findings with both gentlemen and inquired into any “unrecorded” 
surveys or corner records they may have in this area.  They indicated they had no additional information 
other than providing us with copies of Railroad Right of Way maps.  The railroad maps conformed with the 
properties described in the deed to SSJDD (Book 267, Page 509, Official Records) and conformed to the 
common boundary shown on RS 3-45. 
 
Because of the numerous encroachments, we took it upon ourselves to investigate a little further and made 
a physical location of the Western Pacific railroad tracks along the Easterly side of Subdivision of Tract No. 
8.  We also tied monuments shown on the Record of Survey along the Western Pacific Railroad and State 
Highway Route 70 filed March, 2005 in Book 82 of Surveys, Page 23.  These additional ties allowed us to 
check the total distance across Subdivision of Tract No. 8 based on prior surveys and found that this 
distance checked within approximately 1 foot.  We therefore held the monuments found along Feather River 
Blvd. and Riverside Avenue and established the common boundary 280 feet West of and parallel to the 

roadways as described above. 
 
The resultant encroachments are predominately old fence lines, sheds and other out buildings.  However 
there were two substantial, permanent structures which encroach approximately 2.5 to 5.0 feet onto the 
SSJDD property. 
 
Respectfully submitted, 
 
 
 
 
__________________________________________ 
Kevin A. Heeney, PLS 5914 
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